(h) USE OF RECOVERY AUDIT CONTRACTORS.—

(1) IN GENERAL.—Under the Program, the Secretary shall enter into contracts with recovery audit
contractors in accordance with this subsection for the purpose of identifying underpayments and
overpayments and recouping overpayments under this title with respect to all services for which payment is
made under part A or B. Under the contracts—

(A) payment shall be made to such a contractor only from amounts recovered;
(B) from such amounts recovered, payment—
(i) shall be made on a contingent basis for collecting overpayments; and
(i) may be made in such amounts as the Secretary may specify for identifying
underpayments; and
(C) the Secretary shall retain a portion of the amounts recovered which shall be available to the
program management account of the Centers for Medicare & Medicaid Services for purposes of
activities conducted under the recovery audit program under this subsection.

(2) DISPOSITION OF REMAINING RECOVERIES.—The amounts recovered under such contracts that are
not paid to the contractor under paragraph (1) or retained by the Secretary under paragraph (1)(C) shall be
applied to reduce expenditures under parts A and B.

(3) NATIONWIDE COVERAGE.—The Secretary shall enter into contracts under paragraph (1) in a manner
so as to provide for activities in all States under such a contract by not later than January 1, 2010.

(4) AUDIT AND RECOVERY PERIODS.—Each such contract shall provide that audit and recovery
activities may be conducted during a fiscal year with respect to payments made under part A or B—
(A) during such fiscal year; and
(B) retrospectively (for a period of not more than 4 fiscal years prior to such fiscal year).

(5) WAIVER.—The Secretary shall waive such provisions of this title as may be necessary to provide for
payment of recovery audit contractors under this subsection in accordance with paragraph (1).

(6) QUALIFICATIONS OF CONTRACTORS.—
(A) IN GENERAL.—The Secretary may not enter into a contract under paragraph (1) with a
recovery audit contractor unless the contractor has staff that has the appropriate clinical knowledge
of, and experience with, the payment rules and regulations under this title or the contractor has, or
will contract with, another entity that has such knowledgeable and experienced staff.
(B) INELIGIBILITY OF CERTAIN CONTRACTORS.—The Secretary may not enter into a contract
under paragraph (1) with a recovery audit contractor to the extent the contractor is a fiscal
intermediary under section 1816, a carrier under section 1842, or a medicare administrative
contractor under section 1874A.
(C) PREFERENCE FOR ENTITIES WITH DEMONSTRATED PROFICIENCY.—In awarding
contracts to recovery audit contractors under paragraph (1), the Secretary shall give preference to
those risk entities that the Secretary determines have demonstrated more than 3 years direct
management experience and a proficiency for cost control or recovery audits with private insurers,
health care providers, health plans, under the Medicaid program under title XIX, or under this title.

(7) CONSTRUCTION RELATING TO CONDUCT OF INVESTIGATION OF FRAUD.—A recovery of an
overpayment to a individual or entity by a recovery audit contractor under this subsection shall not be
construed to prohibit the Secretary or the Attorney General from investigating and prosecuting, if
appropriate, allegations of fraud or abuse arising from such overpayment.

(8) ANNUAL REPORT.—The Secretary shall annually submit to Congress a report on the use of recovery
audit contractors under this subsection. Each such report shall include information on the performance of
such contractors in identifying underpayments and overpayments and recouping overpayments, including
an evaluation of the comparative performance of such contractors and savings to the program under this

title.
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